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The need for action

.. 

So111efo~ofutilitYIIl?1eLprotectione~ists in Franee Belgium, Portllgal Ifeland Italy,

Spain.(J~~a.oy ;I?~~~k;Greece; the N etherlandSi Finland and Austria. 'fhere a!'e no
cqrnpara~f~right$irith~United i(ingdom, in Sweden or in Luxembourg. A comp~ison

of)thejia..t:i~~aI..syst~msj;h()wsth~ttherearewide differences between' thef~~ire~epts

fofJJtility" !#odel' Pl"Bte.4tipn;tne differences are such that as thingssWtd itw9tlW Qot 

practi~abI~t()apP~yWJ~se. systems ina cross-border C()ntext. 

~~I:~II:~~1~~~~~fi~E!.iI~

:~=::~:~~"

~~~:=~~~::llt~~:; e!l~lvrf6~
impact()ri:tb.eobjectiy.~soffree movement of goods afidundistortedp(jnIpe#fiqn.

, , , ", ,

Thfeconomie sii:nificaficitofutilityrnodirprotec~ionl1oWandin fu~~~

::~~:e
~!!~~~:e

~~n
::~~:;~:::;~~1\11.

frequency; , size of firm, and reasons for ' '!.pplying), and developniehtsiri.iRriovative

activity.

, ,.., .. , ..", "

The first observation to be made is thatutility models provide a verypoptil~rfqpnof
protection. There are roughly as many applicants for utility models as. there ar.efor

patents. A comparis()nofthe various national systems shows that greater use .ism~4e..

systems which require only a small inventive step than is made ofthosewheret4e
inventive step required is the same as what would be needed for a full-scale patent. As

the single market is consolidated we can expect an increase in demand for utility models

and especi?tHy ~n cross-border app!ic~tions.
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Anindustry-

~y~

i~d\ls~breakdownof utility model,. applications inm~:'~u:op~aJ1Union

S~?rS that~~' iy#q~~~ ql?~to~eIl concerned are mechanical en~~rm~/r~le~trical

p:~iAeering'aJ1d' ~isipn instruments; and optics, Interest is evenhighjr;~e~g' mall.

bUs~riessesaridindi~~d~aririv~ntorsthai1.it is inbigiridustry, '

. . .. . " , , . ". .. .. ....

In~study of. aRpliCatio~sforutility filodels the main. reasons citedfor,~ee~ing.!thisforp:1.

o~protectiori'.y.;ef~asfollows: 

.. . .... .. . . . , .. 

" quic~'~~~gl~;I~~~t1(att?~t

.. , '. '. ", . .

less.~~~~~~fsgq!r~ffi~~!p'th~fqrpatents~

:,,' . .

~.'I~bW ~dirigi,Jig~rt,f';f" pafont

.., , '' .. ..,..,,.. ..' .... , ',.. , ,...., ,..' ..,.' .. """..,.... .. '" .. ..'..'" ' ' ...." , ,, ' ,.. " "

~:::~ ::~~~~b~:~e

:~:::~ : :~~:p ::j

: ~:;l;m~~~
and in the secon9place a direct increase in earnings. 

~aJ1al ysis ~fw~gefpei'V~d iIl1PPrtanc
of, invelltions , reveals . tha.t~,'RaJ.h~p~~~*&are

particularly eorisCiousoftheneed to intensify their innovative activity tosiandjip ' to

increased competition, They feel that inventions involving small inventive steps or short

periods' of exploitation will grow in importance in future; this would bring an~xpa.m;ion

in demand for protection which can best be met by utility ' models. Only a small

proportion - no more than 10% - of those questioned in finns of all sizes and in all

industries expected a fall in the proportion of such "petty" invelltions in future.
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i;lii~~i~ll~e~' ~:~::~~~r~

"" " ', " , , .., " ,', "" """" ,,", ,..,

Efftcts.;b/l"th&commonfnarket

, ,..,..,, ..', ", ," " , "

,'i:" i, 

,..,' .. ," , ,..' ....'..,....,......',',......,........,....,.."..","','j'j'j'j'j':'j''j:'j':' :':'j':,:'j,j':',', , , , ', .. ..........,.. ....,, , ....," ',........,'.... .. .........., ...., .., ..,..,, .. ....,.. ....'..,, .. .., .., ,"" "', ', .... , ..,..',..,........, .. ............' ........, ...., .... ....,.... , ...... ", ..

1~~7~~~6~lllt~~~~~f O~~~~~:ltf i~'
theref6~~i:"

~~'

;:~? Iderof~i1chafiglli~a~::Rf~~~#tJ?i~d' p~iesfrom' Un portmg ' ?~~~t~4

g oodsOi;yn;i:ch:baye b eenp r'Od ucedaridriJ.#ftd~fed:-wi thouthis cons en t. Tn us !he in ten~9ti.ial

~fl'.~~"jJ1~j~li~~t" ~~~ f~j,,~~ 

y~ 

u,~~.~

...., , ..,..~ ~ 

i 2 

~; 

f; i iJf? ~ 

~::; ~: g ~ 

exist hayeaclirect adverse effect on tradewithinthe Community, and on firms' capacity

to treat the common market as a single setting in which to do business, Theff~e
movenientofg'oods is obstructed , withpracticaldisadvantagesfor those concerned, '
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...:'-:/:'

publication to~erapid;sothat the public is informed quickly.

This approach has already produced measures to protect new technologies, as in the case of

biotechnology, and to adapt existing systems of protection to changing needs, as in the case of

pharmaceuticals.
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The level of inventiveness required could be lower than in the case of patents;

~~i~th~()n1~'o/aYQf~Uowing for the changing demands of inv~tiyeactiVftY.

. ..

3'l1ethr~e--1~~I1Siol1a.lform requirement could be 
abolished: th~ reasons f()~)ts

~~~~i;:..n~~~:~e ::i;::~ :t
:~m

:: p~Ofii

3It~=o:r~d
:,::S mvenuons, the Commission.proP9~~f1,

~R~I1~y~!~,
BJi~9in"~~ti()n could be deter~inedby reference to,thestat~,?~th~

~~t~,
~n?~J~.

~ot?e'r~triq~to the territory of a particular ~~~bef$ta'~~;as

.,;; L ti~JIlr;: ~~l:~~ ty , a1~~~&~~~~~

J~:~:~:~~t~cOrdahCe Withf~"J?~~~
_I~im"II~~ili~~~~~~i~f .

" . .

H " . H d ,

' ' . ';., ;;,.' '

.~!;~t~f

!~~;~ :;:~:: 

;~~i~if~

., "

_IIA;~i~::~~:~~:owever, in order loin

..., ,, ~~!~~;,

~~~~~~~~fi9n~"

" ' ."" """

0" ' ~~~~()f;~~~~gofp~o~ibition and their exhaustion could be?~~~~~~~'
;tll!~~~

witijwt1#' jS dohein patent laW in, the' MernberStates;. a limitto. :t1ierii#,rlib~f"Qf

clai~sr,n.igh.tbe ~nvisaged.

A tegistered)righicouldbe transferred without restriction. 
1'he~f?uo.~of'9rextil1c~ion and nullity could 

be regulated in lineyvithpatentJavviritheMerriberStates. 
The term of protection should be short: the maximum duration could be 10 years

which could be reached by. renewal in steps of several years, This would be an

effective way of offsetting the less stringent admissibility requirements. 

Where it is claimed that a utility model has been infringed it shouldbe9pen to

the court to order a search report, in order to establish whether the disputed

" invention qualified for prot~ction; this would help to fill the gap left by the

absence ora" prior search.

IrLorder toavoidp pla.cingthe right-holder in too strong a position, there could

either he a prohibition on dual protection by both a patent and autility mode( or

abanponinvoking the two successively.
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The Copzmtssion asks interested parties to comment.

.. .

UB$;~ION2: The Commission asks interested parties to saywhether in theirview!hl!

widelliscrepancy between the econ()micsignificance of utility models in different

Member States, and the differing rules governing them, obstruct the free movement 0

go()dsand distort competition in ways which cause them practical disadvantage.




